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SUBJECT: 


Reduction f» Fwcc 


STATINTL 


LEGL 

STAT 


1. On tl Jaly 


<af my oftici an 4 I 


telR«4 with Mr. Doaald B. MncGniaeas, Chief, duml iitigatio t 
S«ctio», Department «f Justice, thoat the legal upicti la applying 
4 twhwhtti la fore* to tkii Agmy, ••tablitliiag criteria therefor 
separate a nd different from those set forth lo the Veteran a Pref- 
«mg| Aetl 


STATINTL 


3. Mr. MacGaineas elated that if the Director decided that 
a redaction in feree should he conducted la thie Agency under criteria 
different from those in the Veternae Preference Act and acme aecee- 
eary aad advisable in the national interest the Department of Ja*tic« 
would he prepared to defend separations tender ninth a program in 
eoart and helieend that each defense would he successful. Thie 
anna men, of coarse, that the program is rational aad specific and 
that we follow oar own regulations meticulously. From a strictly 
is#*! viewpoint, therefore, we have assurance that each a program 
could ho carriod oat. The political and practical aspects would have 
to he very carefully considered before any each program was se 
much as ensconced. 


s/ LutViuco 1 "cEiston 

OGC:LRH:jeb 

UW8ENC2 t. HOUSTON 

cc: Acting Id General Cense el 

Director of Personnel 
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30 April 1959 


MEMORANDUM FOR THE RECORD 
SUBJECT: Reduction in Force 


LEGL 

STAT 


1 The following is a discussion of Reduction in Force (RIF) including 
the basic law (Veterans Preference Act of 1944) applying to government in 
general: CIA and Civil Service Commission Regulation s : previous CIA handlings 


, This is preliminary to a decision as wo 
whether the question should ~5e submitted to the A ttorney General for his 
opinion . 


STATINTL 


2. First of all, it is noted that Agency regulations make no reference 
to RIF 'procedures other than in R I I paragraph la wherein it is stated 

that "This regulation governs the separation of Agency employees for all ^ 
reasons except reduction in force, entry into military service. . etc. 
Since no further Agency regulatory reference is made to a RIF procedure we 
will look at the basic law and Regulations and Procedures promulgated 
thereunder by the Civil Service Commission and published in the Federal 
Personnel Manual (FFM). Reduction in Force is defined by the Civil Service 
Commission in Chapter R-3-2, Section 1 of FPM as follows: 


"Reduction in force means the involuntary separation of an 
employee from a duty and pay status for more than 30 feys, by 
furlough or by separation from the rolls, in order to reduce 
personnel or to make positions available for the placement of 
persons entitled to restoration or reemployment after military 
service or upon exercise of reemployment rights. The term does 
not apply to involuntary separations for other reasons. . . . 
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The basic law is contained in Sec. 12 of the Veterans Preference Act of 
19^ /June 27, 19^, c. 287, i 12, 58 Stat. 390, amended 19^9 Reorg. Plan 
No. 5 effective August 19, 19^9; 1^ F.R. 5227, 63 Stat. 1067; 5 USCA 86l) 
hereafter referred to as the Act. This reads in pertinent part as follows: 

"In any reduction in personnel in any civilian service of any 
Federal agency, competing employees shall be released in accordance 
with Civil Service Commission regulations which shall give due 
effect to tenure of employment, military preference, length of 
service, and efficiency ratings: PROVIDED, That the length of 
time spent in active service in the aimed forces of the United 
States of each such employee shall be credited in computing 
length of total service: PROVIDED FURTHER, That preference 
employees whose efficiency ratings are 'good 1 or better shall be 
retained in preference to all other competing employees and that 
preference employees whose efficiency ratings are below 'good' 
shall be retained in preference to competing nonpreference 
employees who have equal or lower efficiency ratings:. ..." 

CIA is not exempted from this statute. 

3. Section 11 of the Act (5 USCA 860) authorizes the Commission to 
promulgate appropriate rules and regulations for the administration and 
enforcement of the provisions of the Act. Sec. 19 of the Act, as amended, 

(5 USCA 868) provides "... that any recommendation by the Civil Service 
Commission, submitted to any Federal agency on the basis of the appeal of 
any preference eligible, employee or former employee, shall be complied 
with by such agency." Part 20 of the Civil Service Laws, Rules and 
Regulations is entitled "Retention Preference Regulations for Use in 
Reduction in Force" and is found at page Zl-285 of the FPM. These regu- 
lations establish degrees of retention preference and uniform rules for 
reduction in force and, like the Act, are stated to apply to all civilian 
employees in the Executive Branch of the Federal Government except those 
whose appointments are required to be approved by the Senate and those 
appointed by the President. These regulations after setting forth certain 
definitions prescribe employee tenure groups, provide for the setting up 
of a retention register wherein all employees shall be entered in order of 
tenure group and according to retention credits, and provide that retention 
registers shall be available for inspection by employees. It is noted that 
employees with unsatisfactory performance ratings and those with temporary 
appointments of one year or less shall be removed first. Provision is also 


1 “ 

This plan abolished the office of Executive Director and Chief Examiner, 
the office of Secretary and the title of "President of the Civil Service 
Commission" and created the title of "Chairman, United States Civil Service 
Commission" and the office of Executive Director. The plan listed transfers 
of functions. 
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made for proper notice to employees; for a reemployment priority list and 
for appeals procedures to the Civil Service Commission whose Board of 
Appeals and Review is vested with authority to make the final decision. 

Chapter R-3 of the FEW describes in considerable detail in narrative form 
and with illustrations the procedures to be followed under the Retention 
Preference Regulations set forth in Part 20 referred to above, including 
the actual planning of a reduction in force; the establishing of retention 
preference records and competitive levels; determining standing; ™flW n g 
the reduction in force; the handling of appeals to the Commission including 
the listing of the various grounds for appeals and the reemployment of 
former employees on reemployment priority lists. 

4. The subject of Reduction in Force has received considerable attention 
from time to time in the Agency in past years. Material made available by 
the Regulations Staff of the Office of Personnel shows the subject was 
considered in 19^9 and 1950 and that a proposed Reduction in Force regula- 
tion was drawn up in February 1952. Further drafting was suggested by the 
Personnel Director in a memorandum in September 1953, but apparently since 
then the subject has been more or less dormant, although it is understood 
that there have been isolated instances of the use of RIF procedures in 
connection with the termination of certain unwitting employees in the field. 

5. It might be well at this point to list some of the advantages and 
disadvantages which would appear to accrue from the Agency's use of the RIF 
procedure under Sec. 12 of the Act. 

a. Advantages: 

(1) The orderly, clear-cut procedures set up by Civil Service 
Regulations (Chapter R-3) and the assistance to be obtained 
therefrom and from other parts of the FEW (page Zl-285), 

(2) The advantage to the individual of not being discharged 
or terminated under a so-called "stigma"; he also has re- 
employment rights under the RIF procedure. 

b . Disadvantages : 

(1) Complications because of security factors. 

(2) Administrative difficulties involved in setting up 
competitive levels in a career service. 

(3) Setting up of a retention register may be a task of 
some proportion. 
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STATINTL 


( I*.) Reduction in Force may set in motion certain '’bumping" 
rights of retained employees which could upset portions of 
the Agency’s personnel structure. 

(5) Vitally needed employees might be lost to the Agency in 
a RIF procedure due to having lower retention rights than 
less valuable employees. 

6 . At the risk of being partially repetitious, the following summary 
is set forth. Section 12 of the Act and the regulations made thereunder 
apply to all civilian employees in the Executive Branch, except those 
appointed by the President alone or with the consent of the Senate. The 
statute provides that in the selection of persons to be separated or 
demoted in a reduction in force program due effect shall be given to tenure 
of employment, military preference, length of service and efficiency 
ratings. It requires further that preference employees with efficiency 
ratings of "good" or better receive retention preference over all other 
"competing employees" without regard to length of service; those with 
ratings below "good" are retained ahead of competing nonpreference 
employees having equal or lower ratings. These general statutory directives 
are given content by Civil Service regulations classifying employees into 
groups with descending order o^-retention preference. Employees are to 
receive notice and an explanation in writing thirty days in advance of the 
proposed action, with right of appeal to the Civil Service Commission. The 
Commission's recommendation is binding on the employing agency. 

7 . The foregoing comments on accomplishing a RIF have been made solely 
in the light of the provisions of Sec. 12 of the Act (5 USCA 86 l) and in 
this connection attention is again invited to the language of that paragraph 
which refers to ". . . any reduction in personnel in any civilian service 

of any Federal agency. ..." The question arises as to whether Sec. 102(c) 
of the National Security Act of 19^7 may properly be used by the Director in 
accomplishing a RIF. The Federal courts. Including the Supreme Court, have 
held that they will not disturb the proper use of discretion by a Federal 
official. It may well be that if the Director were to make a finding that 
a Reduction in Force in the Central Intelligence Agency were necessary or 
advisable in the interests of the United States, that the courts would 
uphold this use of his discretion. (In support of its use, attention is 
invited to the fact that the Civil Service Commission has ruled in the 
] | cases that the provisions of Sec. 14 of the Veterans 

Preference Act of 194k (5 USCA 863 ) relating to separation for cause are 
not applicable to the separation of preference eligible employees under 
the authority of Sec. 102(c).) 

Whether or not it would be politically advisable to use this means 
of accomplishing a RIF is another question. In this connection it is felt 
that the Director might be open to charges of having made an arbitrary and 
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